REPORT TO:

LICENSING SUB-COMMITTEE
26 March 2014

AGENDA ITEM:

7

SUBJECT:

LICENSING ACT 2003 – APPLICATION TO VARY A
PREMISES LICENCE TO SPECIFY AN INDIVIDUAL AS
DESIGNATED PREMISES SUPERVISOR

LEAD OFFICER:

Executive Director,
Development & Environment Department

CABINET MEMBER:

Councillor Simon Hoar
Cabinet Member for Community Safety & Public Protection
Broad Green

CORPORATE PRIORITY/POLICY CONTEXT:
This report is specific to this application and has no implications on the
Council’s Corporate Policies.
FINANCIAL SUMMARY:
This application is being processed as part of normal duties carried out by the
Department with no additional costs involved.
FORWARD PLAN KEY DECISION REFERENCE NO.:

N/A

For general release
1.

RECOMMENDATIONS

1.1

The Licensing Sub-Committee is asked to determine whether to grant the
application to vary the premises licence at 179-183 London Road, Croydon,
CR0 2RJ to specify an individual as Designated Premises Supervisor (DPS).

2.

EXECUTIVE SUMMARY

2.1

The purpose of this report is to advise the Sub-Committee that an application
has been received to vary a premises licence to change the Designated
Premises Supervisor under the Licensing Act 2003 (“the Act”). This
application is the subject of objections from the Police, therefore a hearing is
required.
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3.

DETAIL

3.1

A Protocol for Licensing Hearings and a Procedure for Licensing SubCommittee Hearings has previously been agreed by the Licensing Committee
(minute A/24/05 refers). The protocol has been subsequently amended by the
licensing committee (minutes A/32/06, A/40/07 and A/07/12 refer).

3.2

The applicant and the Police have been notified of the hearing in accordance
with the Licensing Act 2003 (Hearings) Regulations 2005 and Licensing Act
2003 (Hearings) (Amendment) Regulations 2005 “the Regulations”.
Information to accompany the notice of hearing was provided to the applicant
and the Police in accordance with “the Regulations”.

3.3

Appendix A to this report provides details of this application.

4.

FINANCIAL CONSIDERATIONS
1 Revenue and Capital consequences of report recommendations
There are no direct financial implications associated with this report, subject to
the risks at 4.2 & 4.3. This application is being processed as part of normal
duties and therefore the work associated with it is contained within the
departmental budget.
2

The effect of the decision
The decision of the Sub-Committee may be subject to appeal and/or Judicial
Review

3

Risks
An appeal against a decision of the Sub-Committee or a Judicial Review of
the application process may present financial risks to the Council with regard
to any award of costs against it.

4

Options
The options available are: to grant the application, or to refuse the
application.

5 Savings/ future efficiencies
None identified.
5 (Approved by: Dianne Ellender, Departmental Head of Finance - Planning &
Environment & Central Departments)
5.

COMMENTS OF THE SOLICITOR TO THE COUNCIL

5.1

The Solicitor to the Council comments that the Sub-Committee must
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determine the application, taking into account relevant representations, the
Licensing Act 2003, the regulations made thereunder statutory guidance and
the Council’s own licensing policy.
5.2

(Approved by: Gabriel MacGregor, Head of Corporate Law on behalf of the
Solicitor to the Council.)

6.

HUMAN RESOURCES IMPACT

6.1

The Human Resources impact of supporting the Licensing Hearings will be
contained within the budgeted establishments of the Democratic and Legal
Services and Licensing Teams.

6.2

(Approved by: Heather Daley, Acting Director of Workforce.)

7.

EQUALITIES IMPACT

7.1

The arrangements for the Licensing Hearings seek to ensure that all
applicants and other interested parties receive a fair hearing and that the
process is accessible to all groups within the community.

8.

ENVIRONMENTAL AND DESIGN IMPACT

8.1

The effective implementation of the Licensing Act 2003 will contribute to an
improved environment for local residents and other stakeholders.

9.

LICENSING OBJECTIVES IMPACT

9.1

The licensing objectives contained in the Act are:
the prevention of crime and disorder
public safety
the prevention of public nuisance and
the protection of children from harm.

•
•
•
•
9.2

Officers comments and relevant representations on the impact of the
application on these objectives appear in Appendix A to the application.

10.

HUMAN RIGHTS IMPACT

10.1

The Human Rights 1998 (HRA) requires public bodies to ensure everything
they do is compatible with Convention Rights and makes it unlawful for a
public authority to act incompatibly with those Rights. Article 6 (A6) of the
European Convention on Human Rights (ECHR) is the right to a fair trial. The
key elements of this include:
•
•
•
•

The right to a fair hearing;
The right to a public hearing;
The right to a hearing before an independent and impartial tribunal;
The right to a hearing within a reasonable time.
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10.2

When hearing an application, the proceedings of a non-judicial body such as
the Licensing Sub-Committee, as opposed to an actual Court, need not meet
the full requirements of A6 where there is a right of appeal from the Licensing
Sub Committee to a Court that does meet the full A6 standards and can
consider all aspects of the case (even if that does not include a full re-hearing
of the facts).

10.3

So, while it is good practice to make a hearing before the Licensing Sub
Committee as A6 compliant as possible, it will not be a breach of the HRA if it
is not. Further, the hearing of all applications is subject to the principles of
Natural Justice and the requirement for decisions to be ‘Wednesbury
reasonable’.

11.

FREEDOM OF INFORMATION/DATA PROTECTION CONSIDERATIONS

11.1

Protocols agreed in relation to Licensing Hearings are within the Council’s
Constitution and will be accessible as part of the Council’s Publication
Scheme maintained under the Freedom of Information Act.

CONTACT OFFICER:

Michael Goddard Licensing Manager Development
& Environment Department, ext. 61838

BACKGROUND DOCUMENTS: Application Forms
Licensing Hearings and Protocol and Procedure
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APPENDIX A
1.

The Application

1.1

This report concerns an application by Chantel Palmer in respect of 179-183
London Road, Croydon, CR0 2RJ to vary the premises licence at those
premises to specify an individual as Designated Premises Supervisor (DPS).

1.2

A copy of the application is attached at Appendix A1.

1.3

A copy of the premises licence is attached at Appendix A2.

1.4

When an application to vary a premises licence to change the Designated
Premises Supervisor is made to the Council, as the Licensing Authority, the
applicant must also give a copy of their application to the Police.

1.5

Where the Police are satisfied that the exceptional circumstances of the case
are such that granting the application would undermine the crime prevention
objective, they must give the licensing authority a notice stating the reasons
why they are so satisfied.

1.6

The Police have raised an objection notice to this application and a copy is
attached at Appendix A3. The applicant has been sent a copy of this.

1.7

Having received the objection notice from the Police, the applicant has
responded in writing to those objections and a copy of that correspondence is
attached at Appendix A4. The Police have been sent a copy of this.

2.

Policy Considerations

2.1

Under the terms of the Act, the Council has published a Statement of
Licensing Policy. This is available on the Council website
at www.croydon.gov.uk . Hard copies are also available from the Council’s
Development & Environment Department and copies of the policy will also be
available at the licensing sub committee hearing. The following paragraphs
from the Statement are considered particularly relevant with regard to this
application.

4.1

Nothing in the ‘Statement of Policy’ will:

4.4

•

undermine the rights of any person to apply under the 2003 Act for a variety
of permissions and have each application considered on its individual merits,
or,

•

override the right of any person to make representations on any application or
seek a review of a licence or certificate where they are permitted to do so
under the 2003 Act

In considering all licence applications, the Council will take into account the
character of the surrounding area, the impact of the licence on that area and the
nature and character of the operation.
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4.7

Licensing is about the control of licensed premises, qualifying clubs and
temporary events within the terms of the 2003 Act, and conditions are likely to be
attached to licences, certificates and permissions that will cover matters which
are within the control of individual licensees.

4.8

However, the Council acknowledges that it can only impose conditions where
relevant representations have been received to an application and that such
conditions must be considered necessary for the promotion of the licensing
objectives raised by the representations.

4.9

When considering these conditions, the Council will primarily focus on the direct
impact of the activities taking place at licensed premises on members of the
public living, working or engaged in normal activity in the area concerned.

4.10

The Council will not take ‘need’ into account when considering an application, as
this concerns ‘commercial demand’ and is a matter for the planning process and
the market.

5.2.1 Croydon Council is committed to reducing crime and disorder within the
Borough and creating an environment where people feel safe.
5.2.2 In addition to the requirements under the 2003 Act for the Council to promote
the licensing objective of preventing crime and disorder, it also has a duty
under Section 17 of the Crime and Disorder Act 1998 to do all it reasonable
can to prevent crime and disorder in the Borough.
5.2.3 Licensed premises, especially those offering late night/early morning
entertainment, alcohol and refreshment for large numbers of people, can be a
source of crime and disorder problems.
5.2.4 The Council considers that the promotion of the Licensing Objective to
prevent crime and disorder also places a responsibility on licence holders to
work in partnership to achieve this Objective.
5.2.5 The Council will expect applicants to demonstrate in their Operating Schedule
that suitable and sufficient measures have been identified and will be
implemented and maintained so as to minimise or prevent crime and disorder
in and around the vicinity of their premises and events.
5.29 Where relevant representations have been made, the Council will consider
attaching Conditions to licences and permissions to deter and prevent crime
and disorder both inside and immediately outside the premises, and these
may include Conditions drawn from the Model Pool of Conditions relating to
Crime and Disorder contained in the Statutory Guidance to the Act and the
following examples of conditions specifically with regard to ‘significant events’:
1.

The licensee shall undertake a risk assessment of any significant
promotion or event (as defined below) using the MPS Promotion/Event
Risk Assessment (Form 696) or an equivalent and provide a copy* to
the Metropolitan Police Service and the licensing authority not less
than 14 days before the event is due to take place.
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2.

Where an 'event' has taken place, the licensee shall complete an MPS
After Promotion/Event Debrief Risk Assessment (Form 696A) and
submit this* to the Metropolitan Police and the Licensing Authority,
within 14 days of the conclusion of the event.

*submission of electronic documents by e-mail is preferred.
5.3.1 The Council is committed to ensuring that the safety of any person visiting or
working in licensed premises is not compromised. To this end, applicants will be
expected to demonstrate in their Operating Schedule that suitable and sufficient
measures have been identified and will be implemented and maintained to
ensure public safety, relevant to the individual style and characteristics of their
premises and events.
5.3.2 The 2003 Act covers a wide range of premises that require licensing, including,
cinemas, concert halls, theatres, nightclubs, public houses, cafes/restaurants and
`fast food outlets/takeaways.
5.3.3 Each of these types of premises present a mixture of different risks, with many
common to most premises and others unique to specific operations. These will
range from fire safety, including fire precautionary and means of escape
arrangements in all types of premises, to the use of scenery and pyrotechnics in
theatres and special lighting effects in night clubs.
5.3.4 It is essential that premises are constructed or adapted and operated so as to
acknowledge and safeguard occupants against these risks.
5.3.7 Additionally, when preparing their Operating Schedules, applicants are
recommended to seek advice from the Council’s Health and Safety Officers and
the London Fire and Emergency Planning Authority.
5.3.8 The Council will consider attaching Conditions to licences and permissions to
promote safety, and these may include Conditions drawn from the Model Pool of
Conditions relating to ‘Public Safety’ and ‘Cinemas and Fire Safety’ contained in
the Statutory Guidance to the Act.
5.4.1 The Council recognises the need to protect the amenities of people living,
visiting and working in the vicinity of the licensed premises, while balancing
the rights of businesses to develop.
5.4.2 Licensed premises, especially those operating late at night and in the early hours
of the morning, can give rise to a range of public nuisances which may impact
adversely on local communities.
5.4.3 These concerns mainly relate to noise and disturbance, light pollution, noxious
smells, litter and anti-social behaviour and due regard will be taken on the impact
these may have.
5.4.4 The Council will generally deal with the issue of licensing hours having due
regard to the individual merits of each application, considering the potential for
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nuisance associated with the style, characteristics and activities of the business
and examining any steps that might reduce the risk of nuisance.
5.4.5 The Council recognises that longer licensing hours for the sale of alcohol will
avoid concentrations of people leaving premises at the same time, necessary to
reduce the friction at late night fast food outlets, taxi ranks/minicab offices and
other sources of transport that can lead to disorder and disturbance.
5.4.6 The Council will not set fixed trading hours within designated areas (“zoning”) as
it recognises this could lead to significant movements of people across
boundaries at particular times seeking premises opening later and would lead to
the peaks of disorder and disturbance the Council is trying to avoid. Additionally,
this would seemingly treat residents in one area less favourably than those in
another.
5.4.7 However, although the Council will treat each case on its individual merits,
generally it will not grant opening hours beyond 23.30 hours on Sundays to
Thursdays and Midnight on Fridays and Saturdays in respect of public houses
situated in areas having denser residential accommodation. The Council would
expect good reasons to be given to support any application for extensions
beyond these hours, including addressing possible disturbance to residents and
local parking. Additionally, in these areas, consideration will be given to imposing
stricter conditions in respect of noise control.
5.4.8 There will be a presumption that the Council will generally consider licensing
shops, stores and supermarkets to sell alcohol for consumption off the
premises at any times they are open for trading.
5.4.9 However, the Council may consider there are very good reasons for restricting
hours for licensable activities, for example where representations are made by
the police and/or local residents as interested parties in respect of shops in
residential areas or shops which are known to be the focus of disorder and
nuisance because young people gather there. Although the Council will treat
each case on its individual merits, generally in such cases the Council will not
grant permission for licensable activities beyond 2330 hours on Sunday to
Thursdays and midnight on Friday and Saturday.
5.4.10 The Council will expect applicants to demonstrate in their Operating Schedule
that they have identified satisfactory measures and will implement and maintain
these so as to prevent public nuisance, having due regard to the style,
characteristics and activities of their particular premises and events.
5.4.13 Additionally, when preparing their Operating Schedules applicants
recommended to seek advice from Council Pollution Enforcement Officers.

are

5.4.14 The Council will consider attaching Conditions to licences and permissions to
prevent public nuisance, and these may include Conditions drawn from the
Model Pool of Conditions relating to ‘Public Nuisance’.
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5.5.1 The wide range of premises that require licensing means that children can be
expected to visit many of these, often on their own, to buy food and/or for
entertainment.
5.5.2 Although the 2003 Act details certain age and/or time limitations on the
admission of accompanied or unaccompanied children to certain types of
licensed premises, the Council recognises that additional limitations may have to
be considered where it appears necessary to protect them from physical, moral
or psychological harm.
5.5.3 The Council will consider the merits of each application before deciding whether
to impose conditions limiting the access of children to individual premises.
5.5.7 The Council will not impose conditions on licences or certificates requiring that
children be admitted to any premises and, where no limitation is imposed, this
will be left to the discretion of the individual licensee. However, where applicants
volunteer prohibitions and limitations in their operating schedules and no relevant
representations have been made to the Council, these will become conditions
attached to the licence/ certificate conditions and will be enforceable as such.
The Home Office has produced Guidance under Section 182 of the Act.
Chapter 4 of the Guidance states:

Specification of new designated premises supervisors
4.18 Every premises licence that authorises the sale of alcohol must specify a DPS.
This will normally be the person who has been given day to day responsibility for
running the premises by the premises licence holder. The only exception is for
community premises which have successfully made an application to remove the
usual mandatory conditions set out in the 2003 Act. Guidance on such applications is
set out in paragraphs 4.33 to 4.46 of this Guidance.
4.19 The Government considers it essential that police officers, fire officers or
officers of the licensing authority can identify immediately the DPS so that any
problems can be dealt with swiftly. For this reason, the name of the DPS and contact
details must be specified on the premises licence and this must be held at the
premises and displayed in summary form.
4.20 To specify a DPS, the premises licence holder should normally submit an
application to the licensing authority (which may include an application for immediate
interim effect) with:
• a form of consent signed by the individual concerned to show that they consent to
taking on this responsible role, and
• the relevant part (Part A) of the licence.
4.21 If they are applying in writing, they must also notify the police of the application.
If the application is made electronically via GOV.UK or the licensing authority’s own
electronic facility, the licensing authority must notify the police no later than the first
working day after the application is given.
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4.22 The premises licence holder must notify the existing DPS (if there is one) of the
application on the same day as the application is given to the licensing authority.
This requirement applies regardless of whether the application was given by means
of an electronic facility, or by some other means.
4.23 The general guidance in Chapter 8 on electronic applications applies in respect
of new applications.
4.24 Only one DPS may be specified in a single premises licence, but a DPS may
supervise two or more premises as long as the DPS is able to ensure that the
licensing objectives are properly promoted and that each premises complies with
licensing law and licence conditions.
4.25 Where there are frequent changes of DPS, the premises licence holder may
submit the form in advance specifying the date when the new individual will be in
post and the change will take effect.

Police objections to new designated premises supervisors
4.26 The police may object to the designation of a new DPS where, in exceptional
circumstances, they believe that the appointment would undermine the crime
prevention objective. The police can object where, for example, a DPS is first
specified in relation to particular premises and the specification of that DPS in
relation to the particular premises gives rise to exceptional concerns. For example,
where a personal licence holder has been allowed by the courts to retain their
licence despite convictions for selling alcohol to children (a relevant offence) and
then transfers into premises known for underage drinking.
4.27 Where the police do object, the licensing authority must arrange for a hearing at
which the issue can be considered and both parties can put forward their arguments.
The 2003 Act provides that the applicant may apply for the individual to take up post
as DPS immediately and, in such cases, the issue would be whether the individual
should be removed from this post. The licensing authority considering the matter
must restrict its consideration to the issue of crime and disorder and give
comprehensive reasons for its decision. Either party would be entitled to appeal if
their argument is rejected.
4.28 The portability of personal licences between premises is an important concept
under the 2003 Act. It is expected that police objections would arise in only genuinely
exceptional circumstances. If a licensing authority believes that the police are
routinely objecting to the designation of new premises supervisors on grounds which
are not exceptional, they should raise the matter with the chief officer of police as a
matter of urgency.
Chapter 9 of the Guidance states:

Representations from the police
9.12 In their role as a responsible authority, the police are an essential source of
advice and information on the impact and potential impact of licensable activities,
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particularly on the crime and disorder objective. The police have a key role in
managing the night-time economy and should have good working relationships with
those operating in their local area. The police should be the licensing authority’s
main source of advice on matters relating to the promotion of the crime and disorder
licensing objective, but may also be able to make relevant representations with
regard to the other licensing objectives if they have evidence to support such
representations. The licensing authority should accept all reasonable and
proportionate representations made by the police unless the authority has evidence
that to do so would not be appropriate for the promotion of the licensing objectives.
However, it remains incumbent on the police to ensure that their representations can
withstand the scrutiny to which they would be subject at a hearing.
2.2

All relevant parties have been made aware of the date, time and location of the
Sub-Committee meeting.

2.3

An ordinance survey extract map of the area with the application premises shown
at the centre is attached at Appendix A5.
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